ORDINANCE NO. 1319

A CONTRACT FRANCIHISE AUTHORIZING TC WIRELESS, INC (“TC WIRELESS™) TO
CONSTRUCT, MAINTAIN AND OPERATE AS A TELECOMMUNICATIONS SERVICES
PROVIDER IN THE PUBLIC RIGHT-OF-WAY WITHIN THE CiTY OF HILLSBORO,
KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF HILLSBORO,
KANSAS:

SECTION 1. Grants.

(a) Telecommunications Service Provider. This contract franchise ordinance hereby
grants to TC Wireless, the nonexclusive contract, right, privilege, and franchise to locate,
construct, place, attach, install, operate, use, control, repair, replace, upgrade, enhance and
maintain, and operate facilities along, across, upon and under the ROW for TC Wireless to
provide local exchange services, internet services, and other telecommunications services to its
customers within the city.

(b) Affiliate Contract Franchise. Nothing in this contract franchise ordinance is
intended to preclude the city from secking or authorize the city to seek, a franchise from an
affiliate or third party providing telecommunications services.

(c) Conveyance of Title. This contract franchise ordinance shall not convey title,
equitable or legal, in the ROW, and gives only the right to occupy the ROW, for the purposes
and for the period stated herein.

(d) Cable Service. This contract franchise ordinance does not provide TC Wireless the
right to provide cable service to the city and inhabitants thereof, If, during the term of this
franchise, TC Wireless desires to provide cable service within the corporate boundaries of the
city, TC Wireless shall follow the requirements of K.S.A. 12-2021, et seq., as amended, in
providing notice and paying a video service provider fee to the city. In the event that K.S.A.
12-2021, et seq. is repealed or amended in such a way as to provide direct franchising authority
to the City, TC Wireless shall promptly notify the city of its intent to provide cable service and
renegotiate this contract franchise ordinance in accordance with applicable law prior to
providing such service. Nothing in this contract franchise ordinance is intended to preclude the
city from seeking, or authorize the city to seek, a franchise from or any subsidiary, affiliate, or
third party providing cable services, to the extent any such franchise is permitted under
applicable law at the time such service commences. TC Wireless and the city agree that nothing
in this franchise is intended to authorize the city to seek from TC Wireless nor to require TC
Wireless to obtain, a franchise to offer open video systems as that term is used in section 653
of the Telecommunications Act of 1996 (codified at 47 U.S.C. 573). TC Wireless and the city
further agree, however, that this article does not authorize TC Wireless to offer open video
systems without paying a fee on the gross revenues of the system operator for the provision of
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cable service in licu of a franchise fee, pursuant to and in the manner described in 47 U.S.C.
573(c)(2)(b) and without complying with lederal Communication Commission (FCC)
regulations promulgated pursuant to 47 U.S.C. 573.

(e) This contract franchise ordinance is subject to the terms and conditions of all
applicable federal, state and local laws, existing now or in the future, and the parties shall
comply with any such laws in the exercise of their rights and performance of their obligations
under this contract franchise ordinance. Laws means any and all statutes, conslitutions,
ordinances, resolutions, regulations, judicial decisions, rules, permits, approvals or other
applicable requirements of the city or other governmental entity or agency having joint or
several jurisdiction over any aspect of this contract franchise ordinance or the parties activities
hereunder, whether now existing or hereafter adopted, including but not limited to a city ROW
management ordinance and the citys zoning and land use laws to the extent they are not
inconsistent with state and federal law regulating use of the ROW, and any related laws, rules,
or regulations and amendments thereto relating to the use and occupancy of the ROW.

(£) The authority of TC Wireless to use and occupy the ROW shall always be subject
and subordinate to the reasonable public health, safety, and welfare requirements and
regulations of the city. The city may exercise its home rule powers in ils administration and
regulation related to the management of the ROW provided that any such exercise must be
competitively neutral and may not be unreasonable or discriminatory. TC Wireless shall comply
with all Laws and lawful city regulations, in effect now or as may be adopted in the future,
governing the use of ROW.,

SECTION 2. Term.

(a) This contract franchise ordinance shall be effective for a term of ten (10) years from
the effective date of this contract franchise ordinance. Thereafier, this contract franchise
ordinance will automatically renew for additional one (1) year terms, unless either party notifies
the other party of its intent to terminate the contract franchise ordinance at least ninety (90)
days before the termination of the then current term. The additional terms are a continuation
of this franchise and not a new franchise or amendment, But, in no event, shall the city be
permitted to terminate TC Wireless’ right under this Agreement to place Facilities in the ROW
unless TC Wireless abandons the entire Network, or unless the terms of the Agreement are
breached and/or local. state, or federal law permit. Pursuant to K.S.A. 12-2001(b)(2) under no
circumstances shall this contract franchise ordinance exceed twenty (20) years from the
effective date of the contract franchise ordinance.

(b) Upon written request of either the city or TC Wireless, this contract franchise
ordinance shall be renegotiated at any time in accordance with the requirements of K.S.A. 12-
2001 and K.S.A. 17-1902, as amended, upon any of the following events: changes in federal,
state, or local Laws, regulations, or orders that materially affect any rights or obligations of
either the city or TC Wireless, including but not limited to the scope of the contract franchise
ordinance granted to the TC Wireless or the compensation to be received by the city.
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(c) Amendments under this section, il any, shall be made by contract franchise
ordinancc as prescribed by statute. The contract franchise ordinance shall remain in effect
according lo its terms pending completion of any review or renegotiation provided by this
section.

SECTION 3. Compensation.

(a) Provider Franchise Fee, In consideration of this contract franchise ordinance, TC
Wireless agrees to pay the city the franchise fee of five percent (5%) of TC Wireless’s Bross
revenue derived from its grant as a telecommunications local exchange provider for services
provided within the corporate boundaries of the city, which include: (A) recurring local
exchange service for business and residence which includes basic exchange service, touch tone,
optional calling features and measured local calls; (B) recurring local exchange access line
services for pay phone lines provided by a telecommunications local exchange service provider
to all pay phone service providers; (C) local directory assistance revenue; (D) line status
verification/busy interrupt revenue; (E) local operator assistance revenue; and (F) nonrecurring
local exchange service revenue which shall include customer service for installation of lines,
reconnection of service and charge for duplicate bills. All other revenues, including, but not
limited to, revenues from extended area service, the sale or lease of unbundled network
elements, nonregulated services, carrier and end user access, long distance, wireless
telecommunications services, lines providing only data service without voice services
processed by a telecommunications local exchange service provider, private line service
arrangements, internet, broadband and all other services not wholly local in nature are excluded
from gross revenues. Gross revenues shall be reduced by bad debt expenses that are attributable
to Sections (A) through (F) as referenced within this section. Uncollectible and late charges
shall not be included within gross revenues. TC Wireless shall pay its franchise fee on the 15th
day of the second month following the month in which the gross revenue is received. Such
franchise fee shall exclude revenues associated with Section 3(a).

(b) Additional Fees. In addition to the gross revenue fees allowed by law and pursuant
to this contract franchise ordinance, and in exchange for other valuable consideration, the City
may charge other fees pursuant to K.S.A. 12-2001(n).

(c) TC Wireless shall reimburse the city for the publication costs related to the adoption
or amendment of this contract franchise ordinance.

(d) TC Wireless shall keep accurate books of account at its principal office in Buhler,
Kansas, or such other location of its choosing, for the purpose of determining the amounts due
to the city pursuant to this subsection. Upon written notice, the city shall have access to, and
the right to examine, at all reasonable times, all books, receipts, files, records and documents
of TC Wireless necessary to verify the correctness of compensation paid to the city, and to
correct the same, if found to be erroneous. The city may only exercise its right to examine the
books, receipts, files, records, and documents one time per year at a mutually agrecable time.
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If the statement of fees paid by TC Wireless is incorrect, 1C Wircless shall promptly make
payment upon such corrected statement. ‘The city agrees to hold in confidence any non-public
information it learns [rom TC Wireless to the fullest extent permitied by law.,

SECTION 4. For the purpose ol this contract franchise ordinance, the following words
and phrases and their derivations shall have the following meaning:

Access line shall mean and be limited to retail billed and collected residential lines; business
lines; ISDN lines; PBX trunks and simulated exchange access lines provided by a central office
based switching arrangement where all stations served by such simulated exchange access lines
are used by a single customer of the provider of such arrangement. Access line may not be
construed to include interoffice transport or other transmission media that do not terminate at
an end user customer's premises, or to permit duplicate or multiple assessment of access line
rates on the provision of a single service or on the multiple communications paths derived from
a billed and collected access line. Access line shall not include the following: wireless
telecommunications services, the sale or lease of unbundled loop facilities, special access
services, lines providing only data services withoul voice services processed by a
telecommunications local exchange service provider or private line service arrangements.

Access line count means the number of access lines serving consumers within the corporate
boundaries of the city on the last day of each month.

Access line fee means the fee determined by the city, up to a maximum as set out in K.S.A.
2019 Supp. 12-2001 and amendments thereto, to be used by TC Wireless in calculating the
amount of access line remittance.

Access line remittance means the amount to be paid by TC Wireless to the city, the total of
which is calculated by multiplying the access line fee, as determined by the city, by the number
of access lines served by TC Wireless as a telecommunications local exchange service provider
within the city for each month in that calendar quarter.

Cable service is defined as set forth in 47 U.S.C. Section 522(6), and amendments thereto.
City means the City of Hillsboro, Kansas.

Distributed antenna system (DAS) facility or facilities mean certain components of the Network
consisting of distributed antenna systems which may be located on existing or new streetlights,
stand-alone poles, third party utility poles, and other structures located on or within the ROW
as permitted under this contract franchise ordinance, and which will be connected io
underground and aboveground fiber optic cable, fiber handholes and enclosures, fiber repeaters
and related equipment.

Facility or facilities means any portion or component of the Network located in, along, over,
upon, under, or through the public right-of-way.
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Franchise fee means the fees established under this article for cach grant of access to the public
rights-of-way.

TC Wireless means the franchisee, TC Wireless, Inc., a Kansas for profit corporation.

Local exchange service means local switched telecommunications service within any local
exchange service area approved by the state corporation commission, regardless of the medium
by which the local telecommunications service is provided. The term local exchange service
shall not include wireless communication services.

Network means the franchisees fiber network and distributed antenna system facilities,
including the antenna nodes, poles, equipment cabinets, underground and aboveground fiber
optic cable, wires, lines, fiber handholes and enclosures, fiber repeaters and related equipment
and appurtenance, and similar facilities and appurtenances, designed, constructed or occupied
for the purpose of producing, receiving, amplifying or distributing telecommunications service
to or from locations within the city.

Lavw(s) means any and all statutes, constitutions, ordinances, resolutions, regulations, judicial
decisions, rules, permits, approvals or other applicable requirements of the city or other
governmental entity or agency having joint or several jurisdiction over any aspect of this
contract franchise agreement or the parties activities hereunder, whether now existing or
hereafter adopted, including but not limited to a city right-of-way management ordinance and
the citys zoning and land use laws to the extent they are not inconsistent with state and federal
law regulating use of the public rights-of-way, and any related laws, rules, or regulations and
amendments thereto relating to the use and occupancy of the public rights-of-way.

Provider means a local exchange carrier as defined in subsection (h) of K.S.A. 66-1,187, and
amendments thereto, or a telecommunications carrier as defined in subsectjon (m) of K.S.A,
66-1,187, and amendments thereto, or a video service provider as defined in K.S.A. 12-2022,
and amendments thereto.

Public right(s)-of-way (ROW) means only the area of real property in which the city has a
dedicated or acquired right-of-way interest in the real property. It shall include the area on,
below or above the present and future streets, alleys, avenues, roads, highways, parkways or
boulevards dedicated or acquired as right-of-way. The term does not include the airwaves above
a right-of-way with regard to wireless telecommunications or other nonwire
telecommunications or broadcast service, easements obtained by utilities or private easements
in platted subdivisions or tracts.

Telecommunications service(s) means providing the means of transmission, between or among
points specified by the user, of information of the users choosing, without change in the form
or content of the information as sent and received. '



SECTION 5. Installation of the Facilitics.

(a) Pursuant to the grants provided herein, TC Wireless shall have the right to construct,
maintain, and operate the Facilities along, across, upon, and under the ROW. Nothing in this
contract franchise ordinance shall be interpreted as granting TC Wireless the authority to
construct, maintain or operate any facility or related appurtenance on property owned by the
city outside of the ROW,

(b) TC Wireless shall construct and maintain the facilities in a skillful and workmanlike
manner that does not obstruct or hinder the usual travel or public safety on such ROW, and that
does not obstruct or interfere with the legal use of the ROW by other utilities. TC Wireless shall
be solely responsible for communicating with Kansas One-Call, or for taking other necessary
measures o determine the location of public improvements or other flacilities located in the
ROW. TC Wireless shall install facilities in accordance with traffic control plans for temporary
construction work that are approved by the city, which approval shall not unreasonably be
withheld, conditioned, or delayed. TC Wireless shall coordinate the placement of its facilities
in the ROW in a manner that minimizes adverse impact on public improvements, as reasonably
determined by the city utility superintendent.

(c) TC Wireless shall be the citys point of contact and all communications shall be
through TC Wireless. TC Wireless shall at all times maintain with the city a local point of
contact that shall be available at all times to act on behalf of TC Wireless in the event of an
emergency. TC Wireless shall provide the city with the local contacts name, address, telephone
number, and e-mail address.

(d) Notwithstanding any other ordinance or resolution adopted by the city, TC Wireless
shall follow the following process:

(1)  TC Wireless shall submit to the city its plans and specifications for the
installation of the facilities. Approval of plans and specifications and the issuance of any
permits or approvals by the city shall not release TC Wireless from the responsibility for, or the
correction of, any errors, omissions, or other mistakes that may be contained in the plans,
specifications, or city permits or approvals. TC Wireless shall immediately notify the city and
other relevant parties if TC Wireless discovers errors, omissions, or mistakes, and TC Wireless
shall obtain any correct city approval. if necessary.

(2)  The city shall approve plans and specifications that comply with the
requirements of this article. The city must respond to the submission of such plans and
specifications within ten (10) business days from the date of submission of a complete
application with the DAS TFacility permit and license fee. The location, aesthetic requirements,
depth of the fiber underground, and any other requirements shall be approved by the city in
writing prior to the instillation of any facilities at a specific location, and such approval shall
not be unreasonably withheld, conditioned or delayed. The city shall have the authority to
prohibit the use or occupation of a specific portion of the ROW by TC Wireless due o a
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reasonable public interest necessitated by public health, safety and welfare, so long as the
authority is exercised in a compectitively ncutral manner and is not unrcasonable or
discriminatory. A reasonable public intcrest shall include the following;

a. The prohibition is based upon a recommendation by the city utility
superintendent, is related to public health, safety, and welfare and is non-
discriminatory among providers, including incumbent providers;

b. TC Wireless has rejected a reasonable, competitively neutral and non-
discriminatory justification offered by the city for requiring an alternate method
or alternate route that will result in neither unreasonable additional installation
expense nor a diminution of service quality;

c. The city reasonably determines, after affording TC Wireless reasonable notice
and an opportunity to be heard, that a denial is necessary to protect the public
health and safety and is imposed on a competitively neutral and non-
discriminatory basis; or

d. The specific portion of the ROW for which TC Wireless seeks use and
occupancy is environmentally sensitive as defined by state or federal law or lies
within a previously designated (as of the date of submission of the DAS Facility
permit application) historic district as defined by local, state or federal law.

(e) TC Wireless shall cooperate with the city and follow all legally binding city policies
and state and local ordinances with respect to aesthetics which are applied in a non-
discriminatory manner.

(f) In addition to the approvals required by this section, TC Wireless must obtain and is
responsible for any necessary permit, license, certification, grant, registration, and any other
authorization or approval required by the city (collectively, the permits and approvals) relating
to the installation, maintenance, and repair of the facilities or network and for the use and
occupancy of the ROW, including but not limited to all permits and approvals required under a
city ROW ordinance or zoning regulation and that are not inconsistent with state and federal
laws regarding the regulation of the public ROW. The city shall process each valid and
administratively complete application for requested permits and approvals in accordance with
the time requirements of applicable laws, and shall not unreasonably or unlawfully withhold or
delay any permits and approvals. TC Wireless shall comply with any condition or requirement
set forth in any permit and approval, if they comply with the laws.

(g) Except as may otherwise be provided by this article, where reasonable and
appropriate and where adequate public ROW exists, TC Wireless shall place all facilities
underground, and/or replace all above-ground facilities with underground facilities, in
conjunction with city capital improvement projects and/or at specific locations requested by the
city, provided that such placement is practical, efficient, and economically feasible as

7



determined by both parlics. Above-ground pedestals, vaults, or other above-ground facilitics,
may be installed only if approved by the city where alternative underground lacilitics are not
technically or linancially [easible or where underground requirements are otherwise waived
pursuant to this section, and shall generally be located behind the sidewalk where feasible and
shall be screened from public view. The underground requirements of this subsection shall not
apply to the maintenance and repair of cxisting facilities, as determined by the city utility
superintendent or in areas where other above ground facilities such as utility poles alrcady exist.

(h) Ifa TC Wireless-owned pole falls or is damaged such that there is an imminent threat
of harm to persons or property, then the city may cause the pole to be removed 1o the side of
the street or a location that city believes reasonably eliminates the risk of such imminent threat
of harm to persons or property. TC Wireless shall, after written notice from the city that its pole
has been damaged or removed, cause its pole to be removed, repaired or replaced within thirty
(30) days afier the cilys written notice. The cost to remove, repair or replace TC Wireless pole,
including the replacement city streetlight, bulb and ancillary equipment, shall be paid by TC
Wireless; provided, however, that if TC Wireless pole is damaged or destroyed by the city or a
third party user that the city has given the right to use the pole, then the city and/or its third
party user shall pay the cost to repair and/or replace the pole. To the extent that TC Wireless
seeks reimbursement {rom a third party either directly or through applicable insurance, the city
shall assign to TC Wireless any rights the city may have against such third party for such claim.

(1) If there is an emergency necessitating response work or repair, TC Wireless may
begin that repair or emergency response work or take any action required under the
circumstances, provided that TC Wireless notifies the city promptly after beginning the work
and timely thereafter meets any permit or other requirement had there not been such an
emergency.

(j) In granting this contract {ranchise ordinance, the city makes no express or implied
representation or warranty regarding its rights to authorize the installation or construction of
facilities on any particular segment of the ROW. The burden and responsibility for making all
such determinations in advance of construction or installation shall be entirely upon TC
Wireless.

(k) TC Wireless shall take all reasonable measures necessary 1o maintain accurate as
completed records in electronic format, of all facilities constructed, reconstructed, or relocated
in the ROW. TC Wireless shall cooperate promptly and fully with the city and take all
reasonable measures necessary to provide accurate and complete information regarding the
nature and horizontal and vertical location of its facilities located within the ROW when
requested by the city or its authorized agents for a public project. Such location and
identification shall be at the sole expense of TC Wireless without expense (o the city, its
employees, agents, or authorized contractors,

- (I) TC Wireless may trim trees overhanging the ROW that may come into contact with |
TC Wireless facilities with the prior approval of the city forester.
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SECTION 6. Removal of facilities due to public project and other causes. Upon
receipt of a writlen demand from the city, TC Wireless, at its sole cost and expense, shall
remove and relocate any part of the network constructed, installed, used and/or maintained by
TC Wireless under this contract franchise ordinance, within the reasonable time frame set forth
by the city, whenever the city reasonably determines that the removal and/or relocation of any
TC Wireless facility is needed for any of the following purposes:

(a) Due to any work proposed to be done by or on behalf of the city or any other
governmental agency, including but not limited to, any change of grade, alignment or width of
any street, sidewalk or other public facility, installation of curbs, gutters or landscaping and
installation, construction, maintenance or operation of any underground or aboveground
facilities such as sewers, water mains, drains, storm drains, pipes, gas mains, poles, power lines,
telephone lines, cable television lines and tracks; or,

(b) Because any part of the network or facility is interfering with or adversely affecting
the proper operation of city-owned light poles, traffic signals, or other city facilities; or,

(c) Because the city is mandated by law, a court order or decision, or the federal or state

government to take certain actions that will cause or require the removal of the facilities from
the ROW; or,

(d) To protect or preserve the public health, safety and welfare.

The city shall cooperate with TC Wireless in relocating any portion of the network removed
pursuant to this section in a manner that allows TC Wireless to continue providing service to
its customers, including, but not limited to, expediting approval of any necessary permits and
approvals required for the relocation of that portion of the relocated network. The city may not
charge permitting or other fees for a removal occurring under this section. Any damages
suffered by the city or its contractors as a result of TC Wireless failure to timely relocate or
adjust its facilities shall be borne by TC Wireless. The parties understand and agree that neither
the city nor TC Wireless is entitled to compensation for any relocation of the TC Wireless
network that may be required by this section. TC Wireless acknowledges that it is not entitled
to relocation assistance or any other compensation or benefits under the Uniform Relocation
Assistance Act or any other applicable provision of law upon termination of this contract
franchise ordinance.

SECTION 7. TC Wireless and City access to the facilitics.

(a) TC Wireless will be given reasonable access to each of the facilities in the ROW for
the purposes of routine installation, repair, maintenance or removal of facilities. If any such
activities have the potential to result in an interruption of the city’s use of TC Wireless’s new
‘poles, TC Wireless shall provide the city with a minimum of three (3) days prior written notice
of such activities. Such activities shall, to the extent feasible, be done with minimal impairment,
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interruption, or interference to city’s use of TC Wireless’s new poles.

(b) The city shall have commercially reasonable access to observe and inspeet the
facilities, and any work conducted by TC Wircless during the installation, maintenance and/or
repairs of the facilities.

SECTION 8. Maintenance and repair.

(a) TC Wircless shall pay for the electricity and other utilities services it consumes in
its operations at the rates charged by the servicing utility companies.

(b) TC Wireless shall, at TC Wireless’s sole cost and expense, perform all maintenance
and repairs reasonably needed to maintain its facilities in good condition and neat and orderly
appearance, and in compliance with all applicable laws. In the event any facility requires
replacement because such part cannot be repaired, TC Wireless shall, at TC Wireless’s sole cost
and expense, replace the irreparable facility. TC Wireless shall not cause rubbish, garbage or
debris on or around the facilities and shall not permit any rubbish, garbage or debris to
accumulate on or around any enclosed areas around the facilities. If the city gives TC Wireless
wrilten notice of a failure by TC Wireless to maintain the facilities, TC Wireless shall use its
best efforts to remedy such failure within forty-eight (48) hours after receipt of such written
notice.

(c) TC Wireless shall be responsible for any damage, ordinary wear and tear excepled,
to street pavement, existing facilities and utilities, curbs, gutters, sidewalks, landscaping, and
all other public or private facilities, to the extent caused by TC Wireless’s construction,
installation, maintenance, access, use, repair, replacement, relocation, or removal of facilities
in the ROW. TC Wireless shall promptly repair such damage and restore the ROW and any
affected adjacent property to a safe and satisfactory condition to the city in accordance with the
city’s applicable street or ROW restoration standards, or 1o the property owner if not the city.,
If TC Wireless fails to make the repairs required by the city. the city may affect those repairs
and charge TC Wireless the cost of those repairs. If the city incurs damages as a result of a
violation of this subsection, then the city shall have a cause of action against TC Wireless for
violation of this section, and may recover its damages, including reasonable attorney fees, if
TC Wireless is found liable by a court of competent jurisdiction. TC Wireless’s obligations
under this section shall survive for one (1) year past the completion of such reparation and
restoration work and return of the affected part of the ROW by TC Wireless to the city, or such
longer period as may be established by the city’s ROW ordinance, rules or regulations or other
applicable laws.

SECTION 9. Non-interference,

(a) TC Wireless shall operate its network in a manner that will not cause interference
with city non-public safety communications systems and to the services and facilities of other
licensees or lessees of city property located at or near the Facilities that were in operation prior
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to the installation of the network or that are in operation prior to any modifications TC Wireless
may make to the network.

(b) TC Wireless’s network and facilities shall not cause interference with public safety
communications systems operated by city or any other public agency, regardless of the date
such systems or any components thereof have been placed in service. Nor shall TC Wireless’s
network and facilities cause interference with the city’s use of the TC Wireless poles for the
city’s intended city purpose.

(c) If such interference with the facilities described in subsections (a) or (b) occurs, TC
Wireless shall, upon receipt of written notice from the city, immediately commence
commercially reasonable, diligent, efforts to correct or eliminate such interference. If such
interference cannot be corrected by TC Wireless to the reasonable satisfaction of the city within
the cure period set forth in the city’s notice, which notice shall not be less than 30 days, absent
an emergency or danger to public health and safety requiring shorter notice, such interference
shall be deemed a material breach under this contract franchise ordinance and city may
terminate the contract franchise ordinance. Interference caused by actions of TC Wireless's
customer(s) remains the responsibility of TC Wireless.

SECTION 10. Indemnity and hold harmless.

(a) It shall be the responsibility of TC Wireless to take adequate measures to protect and
defend its facilities in the ROW from harm or damage. If TC Wireless fails to accurately or
timely locate facilities when requested, it has no claim for costs or damages against the city and
its authorized contractors unless such party is responsible for the harm or damage by its
negligence or intentional conduct. The city and its authorized contractors shall be responsible
to take reasonable precautionary measures including calling for utility locations and observing
marker posts when working near TC Wireless's facilities.

(b) TC Wireless shall indemnify, defend, and hold harmless the city, its agents,
representatives, officers, officials, employees and contractors, from and against liability,
claims, demands, losses, damages, fines, charges, penalties, administrative and judicial
proceedings and orders, judgments, and the costs and expenses incurred in connection
therewith, including reasonable attorneys’ fees and costs of defense to the extent resulting from
activities undertaken by TC Wireless pursuant to this contract franchise ordinance, except to
the extent arising from or caused by the gross negligence or willful misconduct of the city, its
agents, representatives, officers, officials, employees or contractors.

(c) TC Wireless waives all claims, demands, causes of action, and rights it may assert
against the city on account of any loss, damage, or injury to any portion of the network, or any
loss or degradation of the services provided by the network resulting from any event or
occurrence except for any loss, damage, or injury to any portion of the network, or any loss or
degradation of the services provided by the network, resulting from the gross negligence or
willful misconduct of the city. '
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(<) The city will be liable, if at all, only for the cost of repair to damaged portions of the
facilitics arising from the gross negligence or willful misconduct of the City, its employces,
agents, or contractors. The city, its agents. officers, employcees. or contractors, shall not be liable
lor any damage from any cause whatsoever to the facilities, specifically including, without
limitation, damage, il any, resulting from the city’s maintenance operations adjacent to the
facilities or from vandalism or unauthorized usc of the facilities, except o the extent such
damage is caused by the gross negligence or willful misconduct of city, its agents, officers,
employees or contractors. The city will in no event be liable for indirect or consequential
damages.

(e) In no event shall TC Wireless be liable for indirect or consequential damages in
connection with or arising from this contract franchise ordinance, or its use of the network or
ROW.

() TC Wireless or the city shall promptly advisc the other in writing of any known claim
or demand against TC Wireless or the city related to or arising out of the TC Wireless’s
activities in a ROW.,

SECTION 11. Insurance requirement and performance bond.

(a) During the term of this franchise, TC Wireless shall oblain and maintain insurance
coverage at its sole expense, with financially reputable insurers with an A.M. Best rating of no
less than A-:VIL. TC Wireless shall provide not less than the following insurance:

(1) Workers' compensation as provided for under any workers'
compensation or similar law in the jurisdiction where any work is performed with an employers’
liability limit equal to the amount required by law.

2) Commercial general lability with limits of insurance not less than
$2,000,00 each occurrence, $2,000,000 annual aggregate, $2,000,000 completed
Operations/Product Aggregate covering claims for bodily injury, property damage, personal
and advertising injury, completed operation/product liability and contractual liability arising
the activities and operations of the franchisee and independent contractors operating on their
behalf. The city shall be included as an additional insured. The insurance for the additional
insured shall be as broad as the insurance for the named insured and apply on a primary/non
contributor basis and include protection for completed operations/products claim. Coverage for
the additional insured shall include defence expense. If in order to accomplish the required
limits of insurance, the franchisee must purchase a excess liability/umbrella policy, such policy
shall be written on a follow form basis and be as broad as the underlying insurance. The city
shall be included as additional insured to the policy.

3) Business Auto Liability Insurance with limits of insurance not less than
$1, 000 00 Combined Single Limit for bodily injury and ploperly damage covering ownership
or use of all owned, hired and non-owned autos used in connection with the Franchisee
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operations and activitics. The city shall be included as additional insured to the auto liability
policy.

(b) As an alternative to the requirements of subscction (a), TC Wireless may
demonstrate to the satisfaction of the city that it is self-insured and as such TC Wireless has the
ability to provide coverage in an amount not less than $1,000,000.00 per occurrence and
$2,000,000.00 in aggregate, to protect the city from and against all claims by any person
whatsoever for loss or damage from personal injury, bodily injury, death or property damage
occasioned by TC Wireless, or alleged to so have been caused or occurred.,

(c}) TC Wireless shall, as a material condition of this franchise, prior to the
commencement of any work and prior to any renewal thereof, deliver to the city a certificate of
insurance or evidence of self-insurance, satisfactory in form and content to the city, evidencing
that the above insurance is in force and will not be cancelled or maierially changed with respect
to areas and entities covered without first giving the city 30 days prior written notice. TC
Wireless shall make available to the city on request the policy declarations page and a certified
copy of the policy in effect, so that limitations and exclusions can be evaluated for
appropriateness of overall coverage.

SECTION 12. Taxes. TC Wireless agrees that it will be solely responsible for the
payment of any and all applicable taxes, fees and assessments levied on its ownership, use and
maintenance of the network and this contract franchise ordinance. Pursuant to Section 79-
5(a)(26) of the Kansas Revenue and Taxation Code, as amended, the city hereby advises, and
TC Wireless recognizes and understands, that TC Wireless’s use of the ROW and/or TC
Wireless facilities may create a possessory interest subject to real property taxation and that TC
Wireless may be subject to, and responsible for, the payment of real property taxes levied on
such interest. TC Wireless will cooperate with the county appraiser in providing any
information necessary for the appraiser to make a property tax determination. TC Wireless
reserves the right to challenge any such assessnient, and the city agrees to reasonably cooperate
with TC Wireless in connection with any such challenge.

SECTION 13. Non-discrimination. TC Wireless will not, on the grounds of race,
sex, familial status, military status, disability, religion, age, color, national origin or ancestry,
discriminate or permit discrimination against any person in the use of the ROW or in activities
under this franchise.

SECTION 14, Transfer and assignment. This franchise shall be assignable in
accordance with the laws of the State of Kansas. TC Wireless shall provide the city written
notice of any transfer or assignment within thirty (30) days, including notice of the name and
address of the assignee and contact information.

SECTION 15. Default; abandonment; expiration or termination of contract
franchise. '
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(a) A default shall be deemied to have occurred il a party fails to cure a breach, within
thirty (30) days afier written notice specilying such breach. provided that if the breach is of a
nature that it cannot be cured within thirty (30) days, a default shall not have occurred so long
as the breaching party has commenced to cure within said time period and thereaflier diligently
pursues such cure to completion.

(b) Upon a party’s failure to timely cure a breach aller city notice, and upon expiration
of the above cure periods, then the other party may terminate this contract franchise and pursuc
all remedies provided for in this contract franchise and/or any remedies it may have under
applicable law or principles of equity relating to such breach.

)] In addition to the remedies set forth herein, the city shall have the right
to terminate this contract franchise if (1) the city is mandated by law, a court order or decision,
or the federal or slate government to take certain actions that will cause or require the removal
of the Facilities from the ROW; or (ii) if TC Wireless’s licenses are terminated, revoked,
expired, or otherwise abandoned. Such termination rights under subsection (i) shall be subject
to TC Wireless’s rights o just compensation, if any, from the federal, state or local government
requiring such removal for any taking of a protected property right.

(c) In the event TC Wireless ceases to operate and abandons the network, any facility,
or parts thereof, for a period of ninety (90) days or more, TC Wireless shall, at its sole cost and
expense and within ninety (90) days from the date of abandonment, vacate and remove the
network or the abandoned part thereof. If stich removal disturbs the facility or adjacent property
(including ROW or city real property), TC Wireless shall also, at its sole cost and expense,
restore or repair the ROW, each facility, and any adjacent properly to its original condition,
reasonable wear and tear excepted, and further excepling landscaping and related irrigation
equipment or other aesthetic improvements made by TC Wireless to the facility or adjacent
property. Alternatively, the city may allow TC Wireless, in the city’s sole and absolute
discretion, to abandon the network, or any part thereof, in place and convey it to the city.

(d) Upon expiration or termination of this contract franchise for any reason, TC Wireless
shall have the right to remove any and all of its Facilities within sixty (60} days after such
termination or expiration, or to transfer any and all of its Facilities to another entity authorized
to place facilities in the ROW. TC Wireless has the duty, immediately upon any such removal,
to restore the ROW from which the facilities are removed to as good a condition as the same
were before removal was performed. If TC Wireless fails to remove or transfer its Facilities
within sixty (60) days, the city may, at its option, remove any or all of the Facilities at TC
Wireless's expense, or take ownership of any or all of Facilities for the city’s use and/or
disposal.

SECTION 16. Notices. Except in emergencies. all notices by one party to the other
shall be made by personal delivery, by depositing such notice in the U.S. mail, certified mail,
relurn receipt requested, or by facsimile. Any notice served by certified mail, return receipt
requested, shall be deemed delivered five (5) calendar days alter the date of such deposil in the
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U.S. mail unless otherwise provided. Any notice given by facsimile is deemed received by the
next business day. Business day for purposes of this section shall mean Monday through Friday,
city and TC Wireless -observed holidays excepted. Emergency notices shall be provided by
telephone, with written notice immediately following by facsimile.

Notices shall be addressed to the city as follows:

City of Hillsboro

118 E. Grand Ave.
Hillsboro, KS 67063
Attention: City Clerk

Notice to TC Wireless shall be addressed to the company as follows:

TC Wireless, Inc.

1568 S 1000 Rd.,

Council Grove, KS 66846
Attention: General Manager / CEO

Notice shall be given as required by the terms of this contract franchise ordinance. Notice shall
be provided to the above-named addressees unless directed otherwise in writing by the city or
TC Wireless. Both TC Wireless and the city shall provide to the other contact information with
telephone and facsimile numbers for use in emergencies.

SECTION 17. Acceptance. Prior to the effective date of this franchise, TC Wireless
shall file with the city clerk its acceptance in writing of the provisions, terms and conditions of
this article, which acceptance shall be duly acknowledged before an officer authorized by law
to administer oaths. When so accepted, the ordinance and acceptance shall constitute a contract
between the city and TC Wireless subject to the provisions of the laws of the state of Kansas,

SECTION 18. Reservation of rights.

(a) The city specifically reserves its right and authority as a customer of the company
and as a public entity with responsibilities towards its citizens, to participate to the full extent
allowed by law in proceedings concerning the company's rates and services to ensure the
rendering of efficient telecommunications service at reasonable rates, and the maintenance of
the company's property in good repair.

(b) In granting its consent hereunder, the city does not in any manner waive its
regulatory or other rights and powers under and by virtue of the laws of the State of Kansas as

the same may be amended, its home rule powers under the Constitution of the State of Kansas,
nor any of its rights and powers under or by virtue of present or future ordinances of the city.

(c) In granting its consent hereunder, TC Wireless does not in any manner waive its
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regulatory or other rights and powers under and by virtue of the laws of the State of Kansas as
the same may be amended, or under the Constitution of the State of Kansas. nor any of its rights
and powers under or by virtue of present or [uture ordinances of the city.

SECTION 19. Entire Agreement; Modification; Waiver. This contract franchise
ordinance constitutes the entire agreement between the parties relating to the subject matler
hereof. All prior and contemporaneous agreements, representations, negotiations, and
understandings of the parties, oral or wrilten, relating to the subject matter hereof are merged
into and superseded by this contract franchise ordinance. The parties agree that this Agreement
is the project of joint draftsmanship and that should any of the terms be determined by a court,
or in any type of quasi-judicial or other proceeding, to be vague, ambiguous and/or
unintelligible, that the same sentences, phrases, clauses or other wording or language of any
kind shall not be construed against the drafting party. Any modification or amendment to this
contract franchise ordinance shall be of no force and effect unless it is in writing, signed by the
parties, and adopted pursuani to the requirements of slate law. No waiver of any of the
provisions of this contract franchise ordinance shall be deemed, or shall constitute, a waiver of
any other provision, whether or not similar. No waiver or consent shall constitute a continuing
waiver or consent or commit either party to provide a waiver in the future except to the extent
specifically set forth in writing. No waiver shall be binding unless executed in writing by the
party making the waiver.

SECTION 20. Severability. If any clause, sentence, or section of this contract
franchise ordinance, or any portion thereof, shall be declared by a court of competent
jurisdiction to be invalid, such decision shall not affect the validity of the remainder, as a whole
or any part thereof, other than the part declared to be invalid; provided, however, the city or TC
Wireless may elect to declare that the entire agreement is invalidated if the portion declared
invalid is, in the judgment of the city or TC Wircless, an essential part of this contract franchise
ordinance.

SECTION 21. Survival of Terms. All of the terms and conditions in this contract
franchise ordinance related to payment, removal due to termination or abandonment,
indemnification, limits of city’s liability, attorneys’ fees and waiver shall survive termination
of this contract franchise.

SECTION 22. Governing law and venue.

(a) As a condition of this contract franchise ordinance, TC Wireless is required to obtain
and is responsible for any necessary permit, license, certification, grant, registration or any other
authorization required by any appropriate governmental entity, including, but not limited to, the
city, the FCC or the Kansas Corporation Commission {KCC}). subject to TC Wireless right to
challenge in good faith such requirements as established by the FCC, KCC or other city
regulations. TC Wireless shall also comply with all applicable laws, statutes and/or city
regulations, subject to TC Wireless’s right to challenge in good faith such laws, statutes, and/or
city regulations.
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(b) The obligations and undertakings of both partics hercto shall be performed at
Hillsboro, Marion County, Kansas. In the event that any legal proceeding is brought to enforce
the terms of this franchise, the same shall be brought in state or federal courts, as appropriate,
having jurisdiction for Riley County, Kansas.

SECTION 23. Effective date of franchise. The effective date of this franchise shall
be October 6, 2020,

SECTION 24. This ordinance shall take effect and be in full force from and after its
summary publication in THE MARION COUNTY RECORD, the official newspaper of said
City. :

PASSED by the Governing Body of the City of gro, Kansas, this 6th day of

October, 2020 Q

}ﬁ)u THURSTON, Mayor

ATTEST:

Ay
JAN/MEISINGER, City CI

ROLLUTTITR



